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TO: Regional Cbunsels

Regions I-X

Air Management Division Directors
Regions I, III, V, IX :

Air & Waste Management Division Dxrectors
Regions II and VI

Air, Pesticides & Toxics Management Division Director
Region 1V .

Alr & Toxics Division Directors
Regions VII, VIII and X

This memorandum provides you with guidance on implementing .
the notification provisions contained in Sections 113(a)(1l) and -
113(a)(4) of the Clean Air Act. It is intended to emphasize the
requirement of Section 1l13(a)(4) to issue, in the case of corpo-.
rations, a copy of the notification to the "appropriate corporate
officers.® The guidance recommends procedures for issuing notices
of violation_under Section 113(a)(l}) and for implementing the
copying provision in Section ll3(a)(4).

The notice provisions in Section 113 are general in nature,
giving EPA a great deal of latitude, This guidance is, therefore,
not intended to set inflexible standards, but rather to suggest
practices that might encourage expeditious resolution of viola-
tions and to suggest practices that might avoid challenges to
enforcement actions based on alleged notice deficiencies.:

Thus, although the recommendations are based upon an analysis
of existing law in this area, the specific procedures suggested
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are not necessarily compelled by the Act or judicial decisions.
By recommending specific procedures this guidance -is not meant
to imply the existence of jurisdictional or due process limita-
tions on EPA's enforcement authority. ‘This guidance does not
address issues regarding EPA's enforcement discretion once an
NOV has been issued.

Summarx

This guidance recommends that the notificatxon requireménts
of Section 113(a)(l) be met by the issuance of a written notice
of violation (NOV), and that the NOV be sent to the highest
ranking officer or employee at the violating facility known to
EPA. It recommends that the notice copying requirement of Section
113(a)(4) be met by sending copies of the NOV to specified corpo-
rate officers, or in the case of a foreign corporation (i.e.,
one not incorporated in the state), by sending the notice to the
registered agent of record and preferably also to appropriate
officers in the corporate headquarters. The guidance clarifies
that issuance of an NOV should not be delayed because of difficul-
ties in implementing the Section 113(a)(4) copying procedures.
The guidance recommends that the NOV specify the State implemen-
tation plan (SIP) provision{(s) violated, advise the source of
the opportunity to confer with EPA, describe the emission points
in violation, and indicate by a "cc.” notation that copies of
the NOV were sent to the State, and, in the case of a corporatlon,
" to appropriate officers.

I. Effect of the Notice

A, Section 113(a)(l) Notice

Section 113(a)(1l) of the Clean Air Act (CAA or the Act),
42 U.S.C. §7410(a)(l), requires EPA to notify any person found
by the Administrator to be in violation of a SIP. Specifically,
Section 113(a)(l) provides:

Whenever, on the basis of any information available

to him, the Administrator finds that any person is

in violation of any requirement of an applicable
implementation plan, the Administrator shall notify

the person in viclation of the plan and the State in
which the plan applies of such finding. [emphasis added]

EPA has interpreted the mandatory requirement to give notice
as triggered only after a discretionary finding has been made by
the Administrator that a violation exists. The courts have upheld
the Agency's interpretation, City of Seabrook v. Costle, 659
F.2d 1371, 1374 (5th Cir. 1981) l[obligation to make a finding not
mandatoryl; see, Wisconsin Environmental Decade, Inc. v. Wisconsin

Power and Light Co., 395 F.Supp. 313, 317-320 (W.D. Wis. 1975);
West Penn Power Co. v. Train, 522 F.2d 302 (34 Cir., 1975); United
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- States v. Lehigh Portland Cement Co., C.A. No. 84-3030, slip
-opinion at 6 n.4 (N.D. Iowa December 12, 1984) [Order Denying
Defendant's Motion to Dismiss] (Attachment 1l); United States v,
Chevron, C.A. No. EpP-80-CA-265, slip opinon at 3 (W.D. Tex. -
June 10, 1983) [Order Denying Defendant's Motion to Dismiss or

for Abstention] (Attachment 2). . _ _ :

Notification under Section 113(a)(l) is referenced in Sec-’
tion 113(b)(2), which provides in relevant part tha;:

The Administrator shall in the case of any person

_ which is the owner or operator of a major- stationary
source, and may, in the case of any other person,
commence a civil action . . -. whenever such person --

* * [ ]

{2) violates any .requirement of .an applicable imple-.
mentation plan . + + (B) more than 30 days after
having been notified by the Administrator under sub-
section (a)(1l) that such person is violating suc

:equirement|.i [emphasis added) ”

‘Notice is also referenced in Sections 113(a) and 113(d)
(relating to the issuance .of administrative orders), and Section
113(ec){(1){A) (relating to the initiation of a criminal action).
Issuance of a notice and the lapse of 30 days is not, however,
always required prior to the initiation of an action to address
SIP violations. See 42 U.S.C. §7603 [Emergency Powers]; see
also, 42 U.S.C. §7413(b)(3) [Section 112(e) (NESHAPs) and Section
1l11(e) (NSPS) violations]}. . . .

‘B, Section 11§(a5(4) Notice

.Section 113(a)(4) of the Clean Air Act, 42 U.S.C. §7413(a)(4),
requires in the case of a corporate violator that copies of the
Section 113(a)(1l) notice "be issued to appropriate corporate
officers.” The issue of whether the 113(a)(4) notice copying
requirement is a jurisdictional prerequisite to a Section 113(b)(2)
civil action was raised by the defendant in United States v.
Lehigh Portland Cement Co., supra.(Attachment 1}. 1In Lehigh the
defendant sought a smissal arguing that EPA's NOV was 1insufficient
in that it waf served only on the plant manager who, defendant
argued, is not an "appropriate corporate officer® within the
meaning of Section 113(a)(4). In support of its argument defen-
dant cited 40 C.P.R §122:22, "Signatories to CWA NPDES Permit
Applications,” which defines the term "responsible corporate
officers®” in part as a president, secretary or treasurer,

The Court in Lehigh'fpund the CWA regulation inapposite, and
denied defendant's Motion to Dismiss holding that a plant manager
is an appropriate corporate officer within the meaning of Section
113(a)(4). In addition the Court stated in dicta that the
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Section 113(a){4) notice copying requirement was not a jurisdic- _
tional prerequisite to a civil action pursuant to Section 113(b){2}.

il. Recommended NOV Procedures

A. Written Notice

_ There is case law supporting the position that the

Section 113(a)(l) notice requirement can be met where a source

has received substantial or constructive notice from EPA of a
violation. Nevertheless, as a general practice the Regions

should issue written notices., Moreover, when read together,
Sections 113(a)(1l) and 113(a)(4) imply that the notification
should be issued in writing in the case of corporate sources in
order to comply with the copying requirement in Section 113(a)(4). 1/
wWhile substantial or constructive notice may be sufficient, writ- .
ten notice clearly establishes the authority to proceed adminis-
tratively and provides evidence of when the 30-day period provided'
for in Sections 1l13(a)(1l) and 113(b)(2) begins to run, This gui-
dance, therefore, recommends that all notices be given in writing
in the form of an NOV.

B. Contents of the NOV

The Act requires the -Administrator to notify the violator
and the State of a finding of violation of any requirement of a
SIP. What a finding consists of and what dearee of specificity
might be required in the notice is unclear, but the the lan-
guage of the Act suggests that at a minimum EPA should 1denti£y

1/ Written notice of a violation is not explicitly required by
Section 113(a){l). Cf., Sections 126(a)(1l) [Interstate pollution
abatement], 161(b)(1)(B) [State notice to redesignate PSD areas].

2/ EPA has promulgated regulations at 40 C.F.R §54.3(b), that
specify in detail the contents required for citizen suit notices.
Specifically, the regulaticns require that the notice include:

sufficient information to permit the recipient [i.e.,
.the Administrator, the State and the alleged violator]
to identify the specific standard, limitation, or
order which has allegedly been vioclated, the activity
alleged to be in violation, the person or persons
responsibile for the alleged violation, the location
of the alleged violation, the date or dates of such
violation, and the full name and address of the person
giving the notice.

It is recommended that this provision be used as guidance in
drafting NOvs. This degree of detail is, however, not required
for EPA notices, but applies only to citizen suit notices. This

-..?_
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the violated provlszon(s) of the SIP. The legislative history
oh.Section 113(a)(1l) is no more specific. .

Scme indication of what should be contained in an NOV can be
gleaned from the .purpose of the Section 113 notice requirement.
The Third Circuit Court of Appeals discussing this issue stated
that the notice requirement is intended to “"make the reciplent
aware that the 'definitive’ regulations are not being met "and to
trigger the statutory mechanism for 1n£orma1 accommodation which .
precedes any formal enforcement measures.” West Penn Power Co.
v. Train, 522 D.2d 302, 311 (3d Cir. 1975). ~Thus, in addition to
citTng the SIP provision violated, the NOV should afford the
source an opportunity to confer if an administratxve order
is contemplated.3/ _ T

In addition,,it is recommended that the notice describe the
emission points in violation of the SIP standard. Such informa-
tion might assist the source in responding to the NOV and coming
into compliance expeditiously. The notice need not, however,
describe the violation with specificity. Requiring a complex

(footnote 2 continued) ‘

is dué to the unigue purpcoses citizen suit notices are intended
to serve. Specifically, Congress intended the citizen suit '
provision of the Clean Air Act to provide a limited waiver of
sovereign immunity. Moreover, since citizen suits might force
EPA to act, the notice requirement was intended to be strictly
construed in order to ensure the opportunity of Agency resoclution
prior to the commencement of litigation. NRDC v. Train, 510 F.2d-
692 700, 724 (D.C. Cir. '1974), as modified (1975); People of the
State of Calfornia v. Dept. of the Navy, 431 F.Supp. 1271, 1278
(N.D. Cal., 1977); City of Hx hland Park v. Train, 519 P.2d 681,
690 (7th Cir. 1975); NR CaIIaway, 524 F,.2d 79, B4 n.4 (2d
cir. 4975). B :

3/ The Act does ‘not require that an opportunlty to confer be _
given before the Agency can initiate an enforcement action pursuant
to Section 113(b)(2). An opportunity to confer is only required
under Section 113(a)(4) before an administrative order can take
~effect. A statement'in the NOV offering an opportunity to confer
fulfills the Section 113(a)(4) prerequisite, even if the admini-
strative order is not issued until after a conference takes
place. -Nor is the opportunity to ‘confer restricted to the 30-
day period after the notice has been given. Holding the confe-
rence earlier rather than later is, however, to the advantage of
EPA since such meetings often facilitate EPA's ability to obtain
information as well as early resolution of the violation. Some
Regions include a statement in their NOVs limiting the opportunity
to confer to a specified number of days, e. g. 10 days of receipt

- of the NOV.
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notice would only cause delays in enforcement in contravention
of the Congressional intent to ékpedité enforcement.%/:

, Finally, in the case of corporate viclators, the notice
should name the corporate officers who are sent copies of the
NOV., This might promote expeditious correction of the violations,
It would also help document compliance with Section 113(a)(4).
(See discussion below.) '

-

'C. Persons Who Should Receive the Notice-

Section 113(a)(1l) reguires that notice be given to any
*person” found to be in viclation of a SIP. The .term "person” is
defined broadly in Section 302(e) of the CAA as including "an
individual, corporation, partnership, association, State, munici-
pality, political subdivision of a State, and any agency,
department, or instrumentality of the United States and an
officer, agent or employee thereof." 42 U.S.C. §7602(e) [empha-
8is added]. : . ' o

The wording of the Act, therefore, implies that a Section
113¢a)(1l) notice is technically sufficient if it is given to any
known officer, agent or employee of the source. See, U.S. v.
Lehigh Portland Cement Co.., supra (Attachment 1l).. This is impor~
tant since, as a practical matter, it may be difficult for EPA
to identify the senior executive officer of a source with speci-
ficity. 1It is recommended, however, that NOVs be issued to the
highest ranking.officer, agent, or employee at the violating
facility known to EPA. ' This will increase the likelihood of the
violation being corrected by the source expeditiously.

4/ By analogy to the citizen suit notice provision it appears
that the courts take a pragmatic apprcach ‘in ascertaining the
sufficiency of a notice. Baughman v, Bradford Coal Co., 471
F.Supp. 488: 490 (w.D. Pa, 1977)., aff'd 592 P.2d 215? PeOEle of
the State of California v. Dept. of the Navy, supra; see Metro-
olitan washington Coalition Eor Clean Air v. District of Columbia,
373 F.26 1089 (D.C. Cir. 1975), rev'd on other grounds 511 F.2d
809 (D.C. Cir. 1975); Susgquehanna vValley Alliance v, Three Mile
Island, 619 P.2d 231 (3d Cor. 1980), cert. denied 449 U.S. 1096
(1981); KRDC V. Callawa*, supra; but see City of Highland Park
v. Train, supfa; Massachusetts v. U.S. Veterans Administration,
541 F.2d 11'5‘&('1'31: Cir. 1976). The Court In South Carolina Wild-.
life Pederation v. Alexander, 457 FP.Supp. 118 (D.S.C. 1978),
indicated that deficiencies In the notice that did not interfere
with the purposes of the notice requirement would not bar a-
citizen suit. 457 P.Supp. at 123. Similarly, in People of the
State of California v. Department of the Navy,. 431 F.Supp. at

, the Court upheld a deficient citizen suit notice since the

recipients were effectively informed "of the violations alleged,
the standards violated, the locations of the viclations, etc.®
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Similarily, although the requirement in Section 113(a)(4) to
issue copies of the notice to appropriate corporate officers is
not a jurisdictional prerequisite to a civil action, care should

.be taken to comply-with this requirement. Regions should be able
to identify the corporate officers through formal (e.g. Section
114) or informal contacts with the source, by contacting the
State environmental agency, by checking corporate directories, or
by calling or writing to the State office responsible for corpo-
rate registrations. (The State corporate registration office is -
typically identified in the State corporate code.) In cases in-
volving domestic corporations Regions are urged to send copies

of the NOV to the corporate president, to any vice-president
identified as responsible for environmental matters, to the
general counsel of the corporation, and, in cases where the

plant manager is the highest corporate officer, to the registered
agent. .In the case of a foreign corporation.(i{i.e. one not incor-
porated in the State), a copy of the NOV should be sent to the
registered agent of record at the State corporate registration
office, and to any other corporate officers you can identify as
suggested above. The original NOV should show a "cc." for all
persons copied. L - R

Although the Court in United States v. Lehigh Portland Cement

Co., supra, held that the notlice copying requirement in Section
TTT(aSi%S was satisfied in that case by giving the NOV to the-
.plant manager, following the additicnal steps recommended above
may assist in expediting a corporation's response to the NOV.

For the same reason the copies of the NOV should ideally be’
issued to the corporate officers at the same time the NOV is
given to the source. Regions should not, however, delay issuing
the NOV if you cannot readily identify the appropriate corporate

officers, O ' ' ‘ .

D. Ho§ to send the Notice

Section 113(a)(l) provides that, once the Administrator makes
a finding that a violation exists, EPA shall give notice to the
person in violation of the plan and to the state. In addition,
Section 113(a)(4) requires the Administrator to issue copies of
" the notice to appropriate corporate officers. The Act does not,
however, specify a procedure for issuing the notice.5/ Neverthe-
less, we recommend that NOVs be sent by Certified Mall Return

.5/ cCompare Section 113(a)(2) of the Act which requires “public*®
notice when the Administrator makes a‘'finding that a State has
failed to effectively enforce a SIP. Similarily Section 115(a)
requires that the Administrator give States "formal®" notices of
SIP deficlencies to correct international air pollution. The
absence of a public or formal notice requirement in Sections
113(a)(1) and 113(a)(4) of the Act is, therefore, apparently not
the result of omission. Nor is personal service of process such
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Receipt Requested, to help establish evidence that the notice
was given.

III. Conclusion - .

Please call Rachel Hopp (FTS) 382-2859 for any explanations
of this guidance, to discuss issues raised, or if you want addi-
tional information or examples.

Attachments

Tfootnote 5 continued) _
as is provided for in Rule 4, Fed.R.Civ.P., required for a notice

to comply with Sections 113(a)(l) and 113(a)(4) of the Act. Rule
4 service' of the complaint would be required in .any event if the
Agency initiated a civil action, ,



A ) | 1R

P

ATTACHMENT I




. . 1£1t§t9eso
IN THE UNITED STATES DISTRICT COUXBAR mun HDQTRS OFFICE
. FOR THE NORTHERN DISTRICT OF IOWA'ATWE BIRINCI oF lowa

CENTRAL DIVISION

UNITED STATES OF AMERICA,

)
_ ) ,
Plaintiff, ; NO._C 84-3 _o
vB. ; ORDER -
LEHIGH PORTLAND CEMENT ) R E
COMPANY, ; _ CE' VED
_ Defendant. ) DEC 1 2 1984

This matter comes before the Court on defendant s mogf5anﬁo
dismigs. A hearing was held~on August-sgwlsaég in Fort Dodge,
Iowa. After caﬁéfully considering the briefs and aéguments of
both parties, this Court denies defendant's motion to dismiss.

This action involves the implementation of the Clean Air Act.
Under this Act, a state is to adopt a State Implementation Plan ~—
(SIP) which would require the state to satiéfy the Act's National
Ambient Air Quality Standards (NAAQS). The Act provides for both
federal and state enforcemént of the SIPs. This acticn arises
from the federal enforcement of the Iowa SIP. .

Defeﬁaaht is a cement manu:acturing company with-its
corporate headquarters in Allentbwn, Pennsylvanih, One of its
. thirteen plants is located in Mason City, Iowa and is the plant
which is the subject of this suit. On March 16, 1983, plaintiff
notified the Iowa Department of Environmental Quality and the

plant manager of defendant's Mason City plant of violations of SIP

fugitive dust regulations. Plaintiff brought this action on



- . .

of SIP fugittvc dust regulations viblatiops and on March -5, 1.

April 4, 1984. Previous to plainfiff's notice, the lowa

Department of Environmental Quality had given notice to defends

‘the Department and"dcfendhnt entered into a consent order

concerning the violations. - S : .-
Defendant's motion to dismiss is directed at plaintiff's
first claim for relief (ﬁﬂlS-l? of plaintiff's Complaint), which

_allege fugitive dust violations. Defendant stated in a letter to

this Court dated August 27, 1984 that it does not contend that
plaintiff's second claim for relief (9918-195 of its Complaint), .
which alleges violation of-new source perfarmanée.standards. is
subject to dismissal. _ |

In its motion to?dismiéﬁt.defendant presents three arguments.
Fir;t.faéfenQAﬁt'claims‘thag thetcopY_of_a notice of violation t§
appropriate corporate officers, required by 42 U.S.C. §7413(a |

L4

is a condition:precedent.to the bringing of an action under 42

U.S.C. 57413(b)(2), and the notice given by_plainti{f was -

dquctgfe and constituted insufficient process and insufficient
service of process on defendant. Second, defendant qlaims that
the'doctrihe of apstentidn'ppplies. and the coprtlfherefofe Yacks
jhrisdiction. Finally, defendént;drgues that the lIowa Department
of Enviro;menta{ Quality's consent order precludes plaintiff frqﬁ
bringing this action because of issue and claim preclusion.
Defendant also originally argued that plaintiff lacked standing to

bring this action, but conceded this argument at the hearing.



I.

In support'of its argument that plaintiff falled to give

- defendant adéquate notice, defendant relies on 42 U.S.C. '

57413(3)(6). which states that when there is a corpoéate violator,
& copy of the notice of viplatiop shall be issued to appropriate

corporate officers. Defendant argues that because only defendant'
Mason City plant mahager recéived notice, and the plant manager is

not a corporate officer, plaintiff failed to sufficiently serve

- defendant notice. In support of 1ts‘argument. defendant also

cites a regulation of plgintiff'sl that defines "responsible
corporate officers” as 1nq1uding oenly presidentlﬂVice-president,'

secretary and tredsurgr. and prior case law, which has found the

failure to give notice of violation a jurisdictional defect in

private citizen actions brought under the Clean Air Act.

In response to defendant's argument, plaintiff first states

‘that 1t complied with the statute by giving notice to the plant

manager because there is only a requirement for the EPA to “notify

the person in vioclation” which is found in §7413(ar.2 and "person®

1,0 C.F.R. $122.22.

2,2 U.S.C. §7413(a)(1) states: “Whenever, on the basis of

- any information available to him, the Administrator finds that any

person is in violation of any requirement of an applicable imple-
mentation plan, the Administrator shall notify the person in
viclation of the plan and the State in which the plan applies of

.such finding. If such violation extends beyond the 30th day after

the date of the Administrator's notification, the Administrator
may issue an order requiring such persen to comply with the

requirements of such plan or he may bring a civil action in
accordance with subsection (b).



may be any officer, agént. or employee thereof.? According t&"
plaintiff, sﬁbparagraph-(a)(‘). the section that states a copy “
the ndtice of_ﬁ;olation shall be issued to @ corpoéate officey .8
not jurisdictional because §7413(b), which sets out the en£¢rcemen1

3 procedures, states that the EPA may briﬁg suit against a'"person"

. more than thirty days after being notified under (a)(1) and makes

no mention of (a)(4). SQEondly, plgintiff claims that even if
(a)(4) i3 a jurisdictional requirement, it has ﬁet the requirement
of 1ssﬁing notice to appropriate.éorpdrate officers when it gave
notice to the Mason City plant manager because the 6rdinary

meaning of a corporate officer includes a plant manager, Thirdly,

" plaintiff argues that if the Court does not accépt the position
.that a plant manager,ii a co}porate officer, plaintiff satisfied

the (a)(4) requirement by issuing a notice of violation to the

defendant'q corporate headquarters in Pennsylvania on August 2

1984 (twelve days after this Court held a hearing on this matter),

since no prejudice resulted. Finally, plainti:f argues that the .
cases defendant relies upon in arguing that there was a defective
notice are inapplicable because they deal Qith a'different section
which involves citizen’'s suits in which no nofice of any kind was
given. | . | ‘ _ ‘ |

1t is"evident from the arguments presented by both parties

. that several questiqns arise when considering thé sufficiency of

. the notice fo'the defendant. A majob question is whether a plant

manager is an "appropriate éorpdrate officer” under §7413(a)(4).

342 U.s.C. §7602(e).



If this Court were ﬁo find that a plant manager 18 an “appropriate
cbrpokate officer,” plaintiff would have gatisfied the notice
-requifenentl‘of §7413, since dofendant'o plant manager did receive
a notice of violation. In determining this question, the Court
ecould find no statutory languoge nor legisglative history which
excluded a plant manager from the catogorf of “appropriate |
corporate officcrs." The Court further'noteo that the general
definition of a (corporate)'officor woold include a Plant manager
because an officer is one who holds an office of authority or |
trust. Webstérs New Collegiate Dictiocnary (1978). .As the head of
the Mason City plant, defendant's manager certainly held a
position of authority or crust. With regard to“;he EPA.fegulation.
uhico definition of “éesponoibleacorporato officer” fails to
include plant managers, this Court is unpersuaded ouch a-
definition opplios here or should excluoe a plant manager. First;
it was not formulated by Congress but rather by the EPA to be
applied to the National Pollutant Discharge Elimination System -
Program pursuant to the Clean Water Act, which is unrelated to the
statutory section in question here. Moreover, its definition 'is

" more limited because it defines "responsible” corporate officers
as opposed to 'appropriate” corporate officers. Although the
Court thinks that plaintiff might have been more cautious in.
issuing a copy of the notice to the “aopropriato corporate
officers,™ its service of notice to defendant's Mason City plant

manager was sufficient because the plant manager was an "appropriat

'corpornte officer.” By finding that plaintiff issued a copy of

the notice of vioclation to an "appropriate corporate officer,”



' th?fé.is no need_ta determine the other Quest;ons raised by the

‘ paréies felating_to the éuffic;ency of notice, because they a-

premised on tﬁé'assumption that the Mason City plant manager :as

not a corporate officer.‘

I1.
In its argument that the Court should abstain from hearing
this case, the'defendgnt finds the factual situation before thi:.
Court to be sihilar-to-that of other cases in which courts have

abstained. In rejecting defendant's claim, plaintiff relies on

- the applicable statutory secticns, the statute's legislative

history, and case law.. , ‘.
In its reading of the statﬁte. which gives both federal and
state courts Jufisdiction'to.enforce provisions of a state SIP,
this cOurt finds no limitation on the EPA {(or any other federa.
governmcnt agencies) 1n bringing an action when there is or was
already a parallel state prqceeding. This Court notes as

indicative of Congress' intent to avoid any bars on federal

agencies in bringing an action the repeal of a statutory section

‘Although this Court does not need to decide if the
§7413(a)(4) requirement of issuing a copy of a notice of violation
to :the appropriate corporate officers is a jurisdictignal require-
ment, it notes that in United States v. Chevron, No. -80-CA-265
(W.D.Tex. June 10, 1983), the Court found that the only requirement:
for bringing an action under §7413 were (1) notice to the alleged
violator, and (2) a lapse of thirty days. Accordingly, under
Chevron, which appears to be the only case to address the §7413
jurisdictional requirements, the (a)(4) requirement is not
jurisdictional.



which, stated thﬁt federal enforcement was permttéed only when
viélationa resuited from a state's failure to ﬁake'responsiblé
grounds to enforce its standards. Air Quality Act of 1967,
81 Stat. 453, 493. The case law also supports ﬁlaintiff's .

-

position. In United States v. Chevron, No. H#-80-CA-265

{W.D.Tex. June 10, 198;), the District Court of the Western
District of Texas ruled against défendant'a motisn to abstgin from
hearing the case due to the pendency in state coirt - of a prior
lawsuit involving similar‘isiues. The Court fouiid that since
there did not exist a situation where (1) a constitutional iasue
might-be mooted or placed in a differént-posturo;ty a state court
decision as to the'apglicab{e state law, (2) a fednrAI court's
‘exercise of jufisdiction would aubstantiaily,intgrf're with the
gtate's effort to enforé;-; system of purely state regulatioh. or
(3) a federﬁl court is sted to refrain from state cr minal |
proceedings. nuisance actions antecedent to criminal p1 nceedings
~ or state sﬁits to collect taxes, the court would not abs ain.
,This-Court,.uhenAconsideripg the above factors, cannot f:ind that
it should abstain either. | -

" Moreover, this Court finds the case which the defeniant

relies upon, United States v. Cargill, Inc., S08 F.Supp. 734

{(D.Del. 1981), to be distinguishable. 1In Cargill, the :PA sued
under the Clean Water Act to have a corporation enjoin:d from
further vioclation of a wastewater discharge permit ar. to impose
- civil penalties for past violations. The defendant roved to have
the court dismiss, abate or stay the action or to abstain'from

assuming jurisdiction over the action because of a still bending
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suit filed by the State Department of Natural Resources and

Environmental Control in the s‘ate court deeking"identicil reiief

The district court found that :he doctrine of abstention did -

apply. However, it did allow tor a stay. The court, which g..e
several reasons for the stay, noted the most important reaQon to
be that the federal action had -aused the defendant to halt

construction efforts to prevent water pollution, the principal

- goal of the Clean Water Act. Siice the district‘court in Cargill

,fdund that the abstention did no‘. apply, the case does not suppor

defendant's position in arguing that this Court should abstain.

Furthermore, in terms of granting a stay, this Court agrees with

.plaintiff that the most important -eason for ‘such-a stay under

~ cargill, the prevention of pollutica, would not be thwarted by

this action, since the EPA seeks to augment and not disrupt

. defendant's fugitive dust control me: sures.

III.

Vin arguing that the doctrines of is:ae and élaim.preclusianl
apply, defeﬁdant state§ that it had begur negoﬁiations with the
State érior to recgiving any notice from the EPA and the consent.
order between the defendant and the Stat2 was only entered into
after the- EPA was given notice of an op ortunity to request a
publie hearing or make a.puhlic'commen4. According to defendént.
sincerthe EPA had this chance to Srgur for compliance with its ow

regulations, the doctrines of issue :ad claim préclusion apply,

and plaintiff is therefore barred from bringing this action,



uhich. if allowed, might unfairly lead to double penalties being

1mposed on defendaat.

This Court finds defendant's argument to be similar to its
argument conédfnin; abstention in that it is another attempt to

bar this federal action. As & result, many of the reasoni given

by the Court in re:ecting defendant's argument for abstention are
also applicable her:. Again, this Court can find no statutory
support for defendart's position in a statute that clearly
contemplates enforcenent on the federal level as well #s the state

level. This Court a'so finds the major cases defendant cites

distinguishable from the case before us. In United States v. ITT.
Rayonier, Inc., where the Ninth Circuit Court o£~Appeais ruled

that the EPA was barred undﬁr the doctrines of issue and claim
preclusion from bringir.j an enforcemcnt action pursuant to the
Clean Water Act, the previous action ended with a decision
rendered by a state supre-e court. In the case before this Court,
houever,.there was no prev.ous. state court action, but rather a
consent decree issued by a 3 ate agency. Moreover, since no

penalties were assessed by tie state, defendant is not subject to

_ double penalties.

IT IS THEREFORE ORDERE! that defendant's motion for dismissal
be denied, ' o B .
December /0 , 1984.

At £ O

Donald E, O'Brien, Judge
UNITED STATES DISTRICT COURT
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“3 N THE UNITED STATES DISTAIET COURT SEP 22 1881
FOR THE WESTERN DISTRICT OF TEXAS :

‘ . CHABLES W, VAGNEF
UNITED STATES OF AMERICA, ; | BYJC % A
-Plaintiff, 2 -
o g EP-80-CA-265 %o, %,
v. - - - SN,
. . ) ‘ I.'. '.-‘. \'c;)'”é
" CHEVRON U.S.A., INC.,. ) i ny
: Defendant. ) ;ﬁ& *

_ORDER DENYING DEFENDANT'S MOTION TO DISMISS ¢OMPLAINT'

This is a civil actién for injunctive relief and ciVii
penalcties pursuant to-Section 113(b) of the Federal Clean Air
| Act, 42 U.S.C. § 7413(¥). The suit was filed by Attornmeys
of the United States Department of Justice in the nede - of
the United States of America as Plaintiff. Defendznt now
moves o dismiss the complaint.'cdntending that ogly tHe
Adminiscrator of.the Environmental Protection Agency iS
¢uthorized by the statute to bring this action.

The language of Section 7413(b) literally provides that
the Administrator shall commence a civil action for injunctive
rel:ef or civil peﬁalties whén the law or feguldtidns have
beeu:violéte&. The Plaintiff contends that the United States;
acting through its Depgr:ment of Justice, and in ébcperation
wich the Adminiscratﬁr of the Environmental Pro:ecEiOn Agency,
r'is also authofizgd to bring a‘Ciyil actien. The parties have
:ited‘only three cases dealihg'with this question, and they

are divided in result. In United Stazes v. Associated Electric

Cooperarives. Inc., 503 F.Supp. 22 (E.D. Mo. 1980), the case

_ A4S
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:reliedlupon'by the Defehdant. the court held that, the s:;t;ce.
did not empower the Antorney General to brzng a c1v1l action
on behalf of or in the name of the United Scates The othe

" two cases yupon whzch the Plainziff relies, held that the

United States may,brlng an action under 42 U.S.C.. § 2413(b).

United States v. Packaging‘Cbrnoretion of Americz, lo. Galtzag
CA 7 (W.D. Mtch:'IQSZ) (unreporced opinieon); United Srates v,
Is'xam 16 ERC 1142 (N.D. Ill. 1980). |

Section 7605 mandates that the Administrator of the
tnvlronmental Protectlon Agency and the Attorney General work
| together in the enforcement of the Clean Air &ct: -1t appears:’
‘to adopt and ratifj'a Memorandum of Undere:eeding\tetween the
Attofne§ General and the énviroﬁoen:ai'Protection Agency,
‘dated June 13, 1§77,7§hich orovides in substaﬂoe that the
Departmeot of 3ustice ﬁill control civil Iitigation brought
enforce the orovisioos'of the Act. The'Affidavit of Courtney
Price, Speciai Couosel for Enforcement of tﬁe Eﬁvironmentel
Protectzon Agency, establlshes that the Adminiscrator of the
Env:ronmental Protection Agency requesced the Departmnnt of
Justice to file the complalnt in the instant case, and that
the two_egeneies have cooperated at all steges of ' the pro-
ceeding.” It is, therefore, onlikely that the interests of the
Environmental Protection Aéency Qill be coppromised by any
action taken by the Depattment of’Justice, a fear expressed by

the Distriet Court in United States v. Associated Eleccrical

Cooveratives, Inc., supra. at %94. Trurchermore, the Defendant
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has failed to show any p:eJuche arising from the fxlxng of

the suit in the name of the Un:ted States of Amerlca rather" :h&

the Admxnxs:'ator of the Environmental Protection Agency

The United States is generally entitlad to maintain action
Eq effectﬁace its préérams Qnd policies even in che’absence of
;pecific sﬁatu:ory auchority or pecuniéry interest. Iﬁ re ngé'
158 U.S. 564, sae (1395) United States v. LeMav, 322.F.2d 100,
103 .(Sth Cir. 1963); Mwm_
326 F.2d 929, 932 (4th Cir. 1964). Hocthing in Section 7413(b)
explicitly precludes tHe United sta:e§ from bringing this suit

in its own name to enforce the Clean Air Act. Tﬁe Defendant's

motion to d smiss the complaint should be denzed e

I: is the*eforc ORDERED that the Defendant s mo:xcn to;

dismiss the complalnt.ln the above-styled and numbered cause
be, and it is hereby, DENIED.

SIGNED AND ENTERED this A, day of September, 1983.

. JUDGE

i e e - L e e L R ot SRR
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